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SELYA, Circuit Judge. Plaintiff-appellant Kelly A
G llen, a genetic anputee with only one conpletely functioning
arm sued defendant-appellee Fallon Anmbul ance Service, Inc.
(FAS) for refusing to hire her as an energency nedical
technician (EM). The court below granted summary judgnent,
reasoni ng that the appellant did not have a disability within
t he neaning of the relevant statutes, and that, in all events,
she coul d not have performed the essential functions of the job.
Gllen's appeal raises nuanced questions under the Anericans
with Disabilities Act (ADA), 42 U. S.C. 88 12101-12213. After
ponderi ng these questi ons, we vacate the judgnent and remand for
further proceedings.
| . BACKGROUND

Consistent with the conventional summary judgnent
praxis, we recount the facts in the |light nost hospitable to the

appellant's theory of the case, consistent with record support.

CK Smth & Co. v. Mtiva Enters., 269 F.3d 70, 72 (1st Cir.
2001).

The appellant was born with a defornmed |eft arm —the
limb ends a few inches below the el bow — but her courage and
perseverance are not open to question. Although she eschews the
use of a prosthesis, she performed inpeccably in a nyriad of

jobs (e.g., sales clerk in a departnent store, |aboratory
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assi stant) during her high school and coll ege years. Aspiring
to becone a physician, she decided, as an interim step after
obtai ning a bachelor's degree, to seek enploynent as an EM.

This was easier said than done. The duties of an EMI
i nvol ve substantial physical prowess. An EMI usually works as
part of a two-person team The team typically responds to a
call for assistance, assesses the patient's condition on the
scene, adm nisters basic nmedical care, and then transports the
patient to an appropriate health care facility. The transport
is customarily effected by placing the patient on a stretcher or
stair chair, which then nust be lifted and carried to an
anmbul ance, sonetinmes down several flights of stairs. The EMIs
then |l oad the patient into the anbul ance, drive to the health
care facility, and unload. G ven the rigors of this work, it is
unsurprising that the Massachusetts Departnment of Public Health
(MDPH) requires that an EMI "[b]e free of any physical or nental
i npai rnment or disease which could reasonably be expected to
impair [her abilities], or which could reasonably be expected to
j eopardi ze the health and safety of the patient."” Mass. Regs.
Code tit. 105, 8§ 170.910(A)(3).

Once she set her sights on obtaining enploynent as an
EMI, the appellant enrolled in a preparatory course. Af ter

| ogging 110 hours of course work (including both academ c and
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clinical conponents), she took and passed the state
certification exam nation — an exam nation conposed of both
written and practical portions. Id. § 170.910(A)(5). She
received her certificate in the fall of 1997.

In search of work, the appellant contacted FAS on
Decenmber 7, 1997. She filled out an application form that
i ncl uded questi ons about her physical condition and required her
to authorize the release of nmedical and workers' conpensation
records.! Tim Royer, an FAS hierarch, interviewed her a few
weeks later. She filled out nore forms.

Paul Fallon, FAS's vice-president of operations,
conducted a second interview on January 2, 1998. He queried the
appellant about the origins of her deformty, expressed
skeptici sm about her ability to perform certain physical tasks
(especially [lifting), and voiced concern about possible
liability should the appellant prove unable to hoist patients

properly. Despite these reservations, Fallon offered her

These materials were used by FAS, at the time, to screen
out prospective enpl oyees who m ght be susceptible to injury on
t he job. FAS has now rempved all questions about physical
deformties and workers' conpensation from its standard
application form
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enpl oynent as an EMI, conditional upon passing a physical
exam nation admi nistered by the MIton Hospital.?

MIlton Hospital has had a |ongstanding relationship
with FAS, serving as the principal provider of enploynment-
related health care to FAS's work force. As part of this
relationship, the hospital, through its occupational health
clinic, was in the process of hel pi ng FAS establish a conpendi um
of the physical attributes required for doing EMI work. This
list, intended for use as a baseline by physicians who exam ned
candi dates for vacant EMI positions, included the foll ow ng

"essential job functions:"

. Lifting with two hands individually
up to 70 pounds for a total height of
6 i nches from knuckle hei ght

occasionally. Lifting with one hand
I ndividually up to 20 pounds from a
height of O inches to 48 inches
frequently.

. Wth a partner lifting a stretcher
with a client on it weighing from 75
pounds to 300 pounds froma hei ght of
6 inches to 40 inches occasionally.
I n anot her part of this same docunent, the catal ogue of "m ni mal

j ob requirenments” included two-handed lifting of 70 pounds from

2Fal | on al so offered the appellant the | ess taxing position
of chair car driver. The appellant declined, declaring that she
was interested only in an EMI position.
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0-4 tinmes a day,® a one-handed lift of 20 pounds 0-40 tines a
day, and lifting (with a partner) 75-300 pounds 0-40 tinmes a
day.

On January 8, 1998, the appellant repaired to MIlton
Hospital for her nedical exam nation. The exam ner, Dr. Asif
Qazi, did not have the |list of essential job functions with him
at the tine, but he knew that the EMI position involved heavy
liftingand liftingindifficult positions. He worried that the
appellant m ght not be able to performthe lifting functions
effectively. He therefore decided that a further review of her
strength and ability to |lift were in order before he could give
her a clean bill of health. In Dr. Qazi's view, the results of
this later testing would not only docunment the appellant's raw
strength but also shed light upon her lifting mechanics (e.g.,
her ability to keep a patient properly balanced aboard a
stretcher).?

Dr. Qazi informed the appell ant of his conclusion, and

she imedi ately called an FAS official, Christine Hamlton, to

SFallon testified without contradiction that "0-4 times a
day" was an error, and that the requirenment instead should read
"0-40 tines a day."

“The paperwork that Dr. Qazi conpleted roughly tracked this
concl usi on. In his report, the physician placed a checkmark
next to "[n]o nedical contraindication to performng this job,
with the foll owi ng recomended accommpdati ons or job training,"
and then added: "To be determ ned by strength test."
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make arrangenents for the strength test. Later that day,
however, Dr. Qazi discussed the situation with his imediate
superior, Dr. Thonmas W nters. Dr. Wnters, who had vast
expertise in both emergency nedicine and occupational health
matters, served as the nedical director of MIton Hospital's
occupational health clinic. After Dr. Qazi described the
appel l ant as a genetic anmputee whose | eft armwas m ssing bel ow
the elbow, Dr. Wnters replied that, in his opinion, she could
not perform the essential functions of the EMI position (and,
t hus, could not pass the preenpl oynent exam nation).

Dr. Wnters prem sed his opinionin part on a fear that
t he appellant could not serve as an EMI w thout jeopardizing
patients and coworkers. He explained that, based on his
experience, one of the nost inportant duties of an EMI was to
stabilize a patient after an accident, and, given the
appellant's inpairnment, she would be unable (even with a
partner) effectively to performthe difficult bal anci ng required
when transporting patients from tight spaces or difficult-to-
reach sites. Moreover, Dr. Wnters did not believe that the
appel l ant's graspi ng techni que, as described to himby Dr. Qazi,
could work in lifting a stretcher (with a partner) when the
patient wei ghed over 150 pounds. G ven these problems, Dr.

W nters considered further testing of the appellant's strength
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or lifting nmechanics wunnecessary and, wth Dr. Qazi's
acqui escence, determned that the appellant had failed the
pr eenpl oynment exani nati on.

Dr. Wnters called Fallon and informed him of this
determ nation. He also conpiled a report. Like Dr. Qazi, see
supra note 4, he placed a checkmark in the box next to "[n]o
medi cal contraindication to performng this job, wth the
following recomended accommodations or job training," but
underneath he wote, "can performall essential job functions of
EMI except: —2 handed |ift independent or with partner.”

On January 14, 1998, Fallon told t he appell ant that Dr.
Wnters had reviewed her file and refused to pass her because
she could not perform two-handed 1ifting. The appell ant
expressed dismay that a doctor who had never seen her could
determ ne that she was unable to do the lifting necessary for
the EMI position, and soon filed a charge of disability
discrimnation wth +the Massachusetts Commi ssion Agai nst
Di scrimnation (MCAD). FAS answered the MCAD conplaint and
identifiedthe appellant's inability to performtwo-handed lifts
as "the sole reason” why she was not hired. FAS further all eged
that it had relied on the advice of MIlton Hospital in

determining that the appellant was wunable to perform an



essential job function (and, thus, in rejecting the appellant's
application).

On April 13, 1998, FAS's attorney wote to the
appel lant's counsel stating that FAS still would be willing to
hire the appellant if she could denonstrate how, with or w thout
reasonabl e accommmodati on, she could perform the essential job
function of two-handed lifting. |In that letter, FAS nmade cl ear
that it regarded the appellant as "otherwi se qualified for the

j ob. The appellant did not respond to this offer.

In the nmeantine, the appellant applied for an EMI
position with Anmerican Medi cal Response (AVR). AM agreed to
hire her on the condition that she pass a strength test. One
portion of this test required that the appellant lift ninety
pounds to knuckle height with her one functioning arm At
first, the appellant could not satisfy this requirenent. She
began a weightlifting regi nen and, a few weeks | ater, passed the
strength test. AMR hired her as a part-time EMI in April 1998.
Three nonths later, the appellant accepted a full-time EMI
position with Boston Energency Medi cal Services (BEMS). She has
perfor nmed t hat j ob successful ly wi t hout any speci al
accommodat i ons.

On May 29, 1998, the appellant forsook the MCAD and

brought suit in the United States District Court for the
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District of Massachusetts. She alleged, inter alia, violations
of the ADA and its state counterpart, Mass. Gen. Laws ch. 151B,
8 4. At the close of discovery, FAS noved for summary judgment.
The appellant resisted the notion. The district court referred
the matter to a magi strate judge. After expressing doubt about
whet her |ifting could be considered a "major |ife activity," the
magi strate judge concluded that the appellant was not
substantially limted inthis activity because she could lift at
| east forty to fifty pounds at the time that she applied for
work with FAS (and, noreover, she had stated in her deposition
t hat she coul d do whatever she desired w thout an accommpdati on
of any kind). Finding the appellant not disabled, the
magi strate judge recomrended the entry of summary judgnment in
FAS's favor. The appellant objected to the recommendati on.

The district court overrul ed the objection and granted
FAS's motion for brevis disposition. The court accepted the
reasoning set forth in the magistrate judge's report and
recommendation, and added a further ground: that the appell ant
was not qualified for the position when she applied to FAS

because she was unable to |ift sufficient weight to enable her

to perform essential job functions. This tinely appeal
fol | owed.
1. DI SCUSSI ON
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As we approach the nmerits of this appeal, we are
m ndful that summary judgnment is appropriate only when "the
pl eadi ngs, deposi tions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw. "

Fed. R Civ. P. 56(c). Qur review of a district court's grant

of summary judgnent is plenary. N. Am Specialty Ins. Co. V.

Lapal me, 258 F.3d 35, 37 (1st Cir. 2001).

We are mndful, too, that the ADA was designed to
elimnate discrimnation against individuals with disabilities.
42 U.S.C. § 12101(b)(1). To that end, it prohibits any covered
enpl oyer —and FAS is within that category, see id. 8§ 12111(5)
—fromdiscrimnating against a qualified individual because of
that individual's disability. This prohibition extends to a
w de vari ety of enpl oynent -rel at ed matters, i ncl udi ng
recruitment and hiring. 1d. § 12112(a).

To evaluate the nerits of a failure-to-hire claim
brought under the ADA, an inquiring court nust ask three
guesti ons: (1) Did the disappointed applicant have a
disability? (2) Was the applicant an otherwise qualified
i ndi vi dual ? (3) Did the enployer discrimnate against the

applicant on the basis of that disability? See Laurin v.
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Provi dence Hosp., 150 F.3d 52, 56 (1st Cir. 1998). A negative

answer to any of these queries doons the applicant's quest.

In this case, the district court —for sinplicity's
sake, we use that terminstitutionally and do not distinguish
hereafter between the district judge and the magi strate judge —
concluded that the appellant could not survive the first two
i nquiries because she was neither disabled within the purview of
the ADA nor qualified for the EMI position. We exam ne this
bi partite conclusion.® At FAS s behest, we al so exam ne whet her
t he appell ant has made out a genuine issue of material fact as
to discrimnation.

A

The word "disability" is a term of art in the ADA
context. The statute offers three alternative definitions: a
person i s consi dered disabled if she suffers from"a physical or

ment al inpairnment that substantially limts one or nore of [her]

SAl t hough we write in ternms of the ADA, our comments apply
with equal force to the appellant's claimunder its state-law
counterpart, Mss. Gen. Laws. ch. 151B, § 4. That statute
tracks the ADA in virtually all respects. Witney v. G eenberg,
Rosenblatt, Kull & Bitsoli, P.C., 258 F.3d 30, 32 n.1 (1st Cir.
2001). The |one exception is that the use of mtigating
measures nust be taken into account when determ ning the extent
of an individual's disability under the ADA, Sutton v. United
Air Lines, 1Inc., 527 US. 471, 482 (1999), whereas the
disability nust be considered in its natural state under
Massachusetts law, Dahill v. Police Dep't of Boston, 748 N. E.2d
956, 963 (Mass. 2001). |Inasnuch as the appell ant does not use
a prosthetic device, this difference is irrelevant here.
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major |ife activities," 42 U.S.C. 8§ 12102(2)(A); is stigmatized
by "a record of such an inpairment,"” id. 8 12102(2)(B); or is
"regarded as having such an inmpairnent,” id. 8§ 12102(2)(C

Al t hough Congress did not explicitly delegate authority to

refine the meaning of these statutory ternms to any particul ar

adm ni strati ve agency, see Toyota Motor Mg. v. WIllians, 122 S

Ct. 681, 689 (2002); Sutton v. United Air Lines, Inc., 527 U. S.

471, 479 (1999), the Equal Enploynment Opportunity Comm ssion
(EEQCC) seized the initiative and pronul gated regul ati ons ai ned
at clarifying the statutory termnology, see 29 CF.R 8
1630. 2(g)- (1) (1991).

Two pertinent EEOC regul ati ons advance our analysis.
First, the EEOC has defined "major life activities" to include
"functions such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
wor ki ng. " Id. 8 1630.2(i). In an interpretive guidance
acconmpanyi ng the regul ati ons, the EEOC noted that this list is
not all-enconpassing and enphasized that point by adding
sitting, standing, reaching, and lifting to the roster of |ikely
major life activities. [d. pt. 1630, App. 8§ 1630.2(i).

Second, the EEOC has defined the term "substantially

limts" in this context as:
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(i) Unable to performa nmajor life activity
that the average person in the general
popul ati on can perforn or

(ii) Significantly restricted as to the
condition, manner or duration under which an
i ndi vidual can perform a particular mgjor
life activity as conpared to the condition,
manner, or duration under which the average
person in the general population can perform
that same mapjor life activity.

ld. § 1630.2(j)(1). The EEOC has gone a step further and

recommended that a court, in applying this standard, consider
the nature and severity of the inpairment, its expected
duration, and its permanent or long-term inpact. ld. 8§
1630. 2(j) (2). Agai nst this backdrop, we turn to the question

of whether the appellant, contrary to the district court's
intuition, has succeeded in making out a genuine issue as to
what is clearly a material fact: whet her she suffers from a
disability. To mount this inquiry, we first must determ ne
whether lifting is a mpjor life activity. The "touchstone for
determ ning an activity's inclusion under the statutory rubric
is its significance." Bragdon v. Abbott, 524 U. S. 624, 638
(1998) (citing Abbott v. Bragdon, 107 F.3d 934, 940 (1st Cir.
1997)). The term"major life activities,” as used in the ADA,
"refers to those activities that are of central inportance to
daily life." Toyota, 122 S. Ct. at 691. Wiether lifting pento

paper or glass to nouth, lifting is an integral part of everyday
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life and seens to fit confortably within the parameters set by
the Court. We conclude, therefore, that the EEOC appropriately
interpreted the statute, see 29 C. F.R pt. 1630, App. 8
1630.2(i), and that lifting is a major life activity.

The next question is whether the appellant is
substantially limted in this mpjor life activity. The ADA
"addresses substantial limtations on major life activities, not

utter inabilities." Bragdon, 524 U.S. at 641. Thus, when an

i npai rnment results in significant limtations, that inpairnment
is substantially limting even if the limtations are not
i nsur nmount abl e. See id.; see also Sutton, 527 U.S. at 488
(explaining that "individuals who use prosthetic |inmbs or

wheel chairs may be nobile and capabl e of functioning in society
but still be disabled because of a substantial limtation on
their ability to walk or run"). The focus is not on whether the
i ndi vidual has the courage to participate in the mpjor life
activity despite her inpairment, but, rather, on whether she
faces significant obstacles when she does so. The EECC s
enphasi s on "condition, manner, or duration” in contrasting how
a di sabl ed person perforns an activity and how a nmenber of the
general public perforns that sane activity dovetails with this

formul ati on.
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In concluding that the appellant had no substantia

limtation on her ability to lift, the district court relied

upon two itens. The first of these was the appellant's
optimstic self-assessnent of her capabilities. Thi s
consi deration deserves little weight. Al t hough the appell ant

t ook an upbeat view of her prowess (when FAS s counsel asked,
during her deposition, if there was anything that she would |ike
to do that she had not been able to do because of her m ssing

hand, she replied "no"), that was nobre a testanment to her
determ nation than to her condition. She did not dwell on the
restrictions on lifting that she had to overcone in order to
achi eve her objectives — and those restrictions conprise the
focal point of this prong of the ADA inquiry. The key question
is not whether a handi capped person acconplishes her goals, but
whet her she encounters significant handi cap-rel at ed obstacl es in
doi ng so. For summary judgnment purposes, we nust resolve this
guestion in the appellant's favor.

The second consi deration credited by the district court
was the appellant's denonstrated ability to lift forty to fifty
pounds. In attaching significance to this factor, the court

relied on case |law holding that restrictions on heavy lifting

are not indicative of a disability. E.qg., Snow v. Ridgeview

Med. Ctr., 128 F.3d 1201, 1207 (8th Cir. 1997) (holding that a
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restriction on [lifting nmore than twenty-five pounds is
insufficient to constitute a disability within the meani ng of

the ADA); Ray v. didden Co., 85 F.3d 227, 229 (5th Cir. 1996)

(theorizing that the "inability to perform heavy lifting does
not render a person substantially limted" in the major life
activity of lifting).

As a conparison between the inpairnments alleged in

those cases and the appellant's inpairnment illustrates, that
reliance is m slaid. The cases holding that an inability to
lift heavy objects does not constitute a substantial |limtation

on a person's overall ability to lift rely inplicitly in sone

instances, e.d., Snow, 128 F.3d at 1207, and explicitly in

others, e.q., Wllianms v. Channel Master Satellite Sys.. lnc.,

101 F. 3d 346, 349 (4th Cir. 1996) (per curiam, on the rationale

that a capacity to performheavy lifting is not a trait shared

by the majority of the population. That reasoning 1is
under st andabl e: strength varies wdely throughout the
popul ation, and if a restriction on heavy lifting were
consi dered a substantial limtation on a magjor life activity,

then the ranks of the disabled would swell to include infants,
the el derly, the weak, and the out-of-shape. Congress obviously
did not mean to extend the protections of the ADA to every

physi cal inpairment that precluded the performance of sone
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particularly difficult manual task. See Toyota, 122 S. Ct. at

691.

Al t hough t hese cases seemto be correctly deci ded, they
are inapposite here. A mssing hand is a nore profound
inpairnment than a sinple inability to |ift objects over a

certain weight. Such an inpairment poses a type of restriction
on lifting not shared by a significant portion of the popul ace.
Whi | e nost people can use two hands to pick up a plate or carry
groceries (or even do both at the same tine), a one-handed
i ndi vi dual nust devel op an array of techniques to overcone her
innate lintation. Even if she is able to |ift nore poundage
t han many two- handed i ndividuals, the manner in which she lifts
and the conditions under which she can [|ift wll be
significantly restricted because she only has one avail able
limb. In this sense, at |east, the appellant's lack of a hand
w Il substantially limt her ability tolift notw thstandi ng her
extraordi nary efforts to conpensate for her inpairnent.

FAS counters with the argunment that the appellant
failed to provide sufficient proof that her inpairnment
substantially limted her ability to lift (i.e., she did not
of fer evidence elucidating the exact nature of her inability to
lift) and, therefore, failed to create a genuine issue as to

whet her she is substantially limted in this mjor life
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activity. In nmounting this argunent, it relies upon the Suprene

Court's decision in Albertson's, Inc. v. Kirkingburg, 527 U.S.

555 (1999), a case in which the Court held that a nonocul ar

i ndi vi dual nust prove his disability "by offering evidence that

the extent of the limtation in terms of [his] own experience
is substantial." 1d. at 567.

Thi s argument m sconstrues the holding in Albertson's.

Central to Justice Souter's analysis was the nature of a
nonocul ar i npai rment . Even though a monocul ar i ndividual has
only one eye with which to see, the Court explained that the
i ndividual's body often will adjust its vision to account for
this inmpairment. 1d. at 566-67. Just as artificial mtigating
nmeasures nust be factored into the disability cal culus, Sutton,
527 U.S. at 482, so too adjustnents undertaken within the body's

own systems nust be taken into account. Albertson's, 527 U S.

at 565-66. For present purposes, the key is that the

Al bertson's Court did not, as a matter of |aw dismss

nonocul arity as a disability. Rat her, the Court held that a
nmonocul ar i ndividual, |ike any other ADA plaintiff, nust proffer
evi dence denonstrating the extent of the limtation on the
designated major life activity (there, the ability to see). 1d.

at 567. The Court enphasized that this burden is nodest and
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indicated that, as a general rule, nonocul ar individuals wll
satisfy the ADA's criteria for disability. [|d.

The Supreme Court's recent decision in Toyota is al ong
the same |Iines. There, the Court held that a plaintiff
afflicted with carpal tunnel syndrone cannot rely upon that
di agnosis alone to prove a disability under the ADA. Toyota,
122 S. Ct. at 692. The Court rem nded us that:

An individualized assessnent of the

effect of an inpairment is particularly

necessary when the inmpairment is one whose

synptons vary widely from person to person.

G ven the[] | arge potenti al
dlfferences in the severity and duration of

the effects of carpal tunnel syndrone, an

i ndi vidual's car pal tunnel syndr one

di agnosis, on its own, does not indicate

whet her the individual has a disability

within the nmeani ng of the ADA.

ld. (citations omtted). Since the plaintiff's particular form
of carpal tunnel syndronme permtted her to engage in a wde
range of manual tasks, the Court was unwilling to find that her
i npai rment could be considered disabling as a matter of | aw.
ld. at 694.

When all is said and done, however, these decisions do
not alter the usual standard that obtains on summary judgnment in
ADA cases: "[A] plaintiff nmust proffer evidence from which a

reasonabl e inference can be drawn that [a major life] activity

is substantially or materially limted." Snow, 128 F.3d at
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1207. The evidence needed to establish the limting qualities
of a particular inpairnment alnost always will be unique to that

i npai rnment and to the individual involved. See Sutton, 527 U. S.

at 483. Still, that evidence need not necessarily be conposed
of excruciating details as to how the plaintiff's capabilities

have been affected by the inpairnment. See Albertson's, 527 U. S.

at 566 (observing that "sone inpairnments may invariably cause a
substantial limtation of amajor life activity"). W would not
demand, for exanple, that a paraplegic expound on the many
scenarios in which she is unable to wal k. [Indeed, adopting such
a rule would place deserving ADA plaintiffs in an unenviabl e
"catch-22:" in order to denonstrate that she is disabled, the
plaintiff also would have to denponstrate why she is unqualified
to do the job to which she aspires. See David O sky, Note, Let

Them Eat Cake: Di abetes and the Anericans with Disabilities Act

After Sutton, 52 Stan. L. Rev. 1829, 1832 (2000).

We need not probe this point too deeply, for the record
shows that, at the nost general |evel of diagnosis, the
appellant is a genetic anputee. To supplenent this diagnosis,
she has supplied specific informati on about the nature of her
i npai rment —her armis mssing a few inches below the el bow —
and she has confirmed that she does not use a prosthesis or

ot her correcting device. The record al so contains sone evi dence
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about the extent of her limtations in grasping things; the
appel l ant reveal ed during the preenploynment physical that she
uses the remant of her left armonly to pin and hook objects.
Taking this information in the |light nost favorable to the
appellant, we think that it suffices to support a finding that
she is significantly restricted in the activity of lifting. No
nore i s exigible at the summary judgnent stage.?®
B

The ADA' s enpl oynment di scrim nation prohibitions apply
only to those who are qualified to performparticular jobs. See
42 U.S.C. § 12112(a). In this context, Congress defined a
"qualified individual with a disability" as "an individual wth
a disability who, with or wi thout reasonabl e acconmmodati on, can
performthe essential functions of the enpl oynment position that
such individual holds or desires."” Id. § 12111(8). The
enpl oyee or applicant bears the burden of show ng that she neets

this standard. See EECC v. Anego, 110 F.3d 135, 144 (1st Cir.

1997); see also Laurin, 150 F.3d at 61 (explaining that an ADA

plaintiff nust present some evidence to rebut the enployer's

conclusion that a particular function is essential for a

6l nasnmuch as a genuine issue of material fact exists as to
whet her the appellant is disabled, we need not discuss whether
the record, viewed in her favor, supports a finding that she was
"regarded as" di sabl ed by FAS.
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particul ar job). Moreover, if (and to the extent that)
essential job functions inplicate the safety of others, the
plaintiff must denmonstrate that she can performthose functions

in a manner that will not endanger others. Amego, 110 F.3d at

144.

The EEOC has promnul gated regul ati ons that el aborate on
this subject. The regulations explain that a qualified
i ndi vidual "satisfies the requisite skill, experience, education

and other job-related requirenments of the enploynent position
such individual holds or desires, and . . . with or wthout
reasonabl e accommodati on, can performthe essential functions of
such position." 29 C.F.R 8§ 1630.2(m. The regul ations
descri be "essential job functions" somewhat tautologically as
"fundanmental job duties," exclusive of "the marginal functions
of the position." [1d. 8 1630.2(n)(1).

In deciding whether a specific job function is
essential or marginal, courts nust pay heed "to the enployer's
judgnment as to what functions of a job are essential, and if an
enpl oyer has prepared a witten description before advertising
or interviewi ng applicants for the job, this description shall
be consi dered evidence of the essential functions of the job."
42 U.S.C. 8§ 12111(8). The EEOC s regulations add that

"[e]vidence of whether a particular function is essential
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includes, but is not limted to,

an enployer's determ nation of
what is an essential function of the job. 29 C.F.R 8
1630. 2(n) (3) (enphasis supplied). They also recomend
consi dering evidence of the anount of tinme spent perform ng the
particular function, the consequences of not requiring the
applicant to performthe function, and the past and current work
experience of incunbents in the job (or in simlar positions
el sewhere). Id. The purpose of these provisions is not to
enable courts to second-guess |legitimte business judgnents,
but, rather, to ensure that an enployer's asserted requirenments
are solidly anchored in the realities of the workplace, not
constructed out of whole cloth. See id. pt. 1630, App. 8
1630. 2(n).

Foll owi ng the statutory and regul atory nosai c, we have
made clear that the enployer's good-faith view of what a job

entails, though inportant, is not dispositive. See Ward v.

Mass. Health Research Inst., 209 F.3d 29, 34 (1st Cir. 2000)

(noting that an enployer's view of job requirenents generally
shoul d be given "substantial weight,” but that it is "only one

factor” in the mx); see also Anmego, 110 F.3d at 147 (expl ai ni ng

that "the enployer's judgnment is entitled to sone weight"). In

the final analysis, the conplex question of what constitutes an
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essential job function involves fact-sensitive considerations
and nmust be determ ned on a case-by-case basis.

This body of Ilaw serves as the backdrop for a
di scussion of the second issue in this case. In noving for
sunmary judgnment, FAS argued that the appellant could not
perform a duty that it purportedly required of all EMs:
lifting seventy pounds. The district court agr eed.
Consequently, the court held, as an alternate ground for summary
judgnment, that the appellant was not qualified to performthe
j ob of an EMI when she applied to FAS. Appellate reviewof this
hol di ng i nvolves a bifurcated inquiry. First, we ask whet her
the plaintiff could have perfornmed the essential functions of
the particular job; and, if not, whether sone reasonable
accommodati on woul d have enabl ed her to performthose functions.
Ward, 209 F.3d at 33.

To prove its point, FAS' s nmenorandum in support of
sunmary judgnent cited a portion of the appellant's deposition
testinony. There, she described the weightlifting reginmen that
she undertook after she failed AMR s strength test, stating that
she had begun with forty- and fifty-pound wei ghts —which she
could easily lift — and worked her way up to ninety pounds

Those statenents led to the follow ng exchange (which FAS deens
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concl usive proof of the appellant's inability to perform an
essential job function):

Q At what point in terns of the amount of

time you spent working on inproving your

strength did you get to the point where you

could I'ift 60 pounds?

A. | don't know.

Q Was it nore than two weeks?

A. | honestly don't know, | don't renenber.
Q Could it have been as nuch as a nonth?

A. To get past 60 pounds?

Q  Yes.

A | doubt it. I think it got —it was

about a nonth for me to be able to lift the
requi red amount to pass the exam

Q And you don't — you can't currently

recall what point in that exercise strength-

bui | di ng process you reached the ability to

lift any particular |evel weight.

A.  No.

The appel | ant objected to the summary j udgnent noti on.
Along with her opposition, she filed an affidavit in which she
swore that, when she sought enploynent with FAS, she was able to
do all the lifting that the EMI position legitimtely required.
To bolster this statenent, she pointed to her performance in

practical exercises conducted during the EMI certification

classes (where, wth a partner, she consistently lifted
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classmates of an average weight of 160 pounds on a weighted
stretcher). She explained the seem ng inconsistency between
this statement and her deposition testimny on the basis that
the latter related to increnental weight training, not to
practical, in-the-field experience. She concluded that she
coul d have passed the FAS strength test had it been adm ni stered
to her as originally scheduled by Dr. Qazi.

The district court accepted FAS s appraisal, noting
that "[i]t appears from the [appellant's] deposition, that at
the time that she applied for the EMI position with [ FAS], she
was unable to lift 60 pounds."’” The court gave short shrift to
the affidavit because a party "may not create a triable issue
sinply by filing an affidavit that contradicts an admi ssion in
an earlier deposition.”

For purposes of summary judgnent, we find the district
court's interpretation of the facts too constricted. Although
it is true that a party opposing summary judgnent cannot create
a genuine issue of material fact by the sinple expedient of
filing an affidavit that contradicts clear answers to

unambi guous questions in an earlier deposition, Colantuoni V.

The perceived inability tolift sixty pounds, if docunented
in the record, would nean, of course, that the appellant | acked
the ability tolift the seventy-pound m ni mumall egedly required
by FAS.
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Alfred Calcagni & Sons, Inc., 44 F.3d 1, 4-5 (1st Cir. 1994),
t he deposition testi nony here was neither clear nor unanbi guous.
The appellant testified that she did not know whet her she could
lift a particular weight on a particular date, but that it did
not take her long to reach ninety pounds. Thus, the deposition
testinmony is, at best, inconclusive as to whether she coul d have
lifted any gi ven wei ght | ower than ninety pounds at sone earlier
time (say, when she applied for an EMI position with FAS). A
subsequent affidavit that merely explains, or anplifies upon

opaque testinony given in a previous deposition is entitled to
consideration in opposition to a nmotion for summary judgnent.

Shepherd v. Slater Steels Corp., 168 F.3d 998, 1007 (7th Cir.

1999); see also Herring v. Can. Life Assur. Co., 207 F.3d 1026,

1030-31 (8th Cir. 2000). Thus, the district court erred in
di sregardi ng the appellant's affidavit.

We note, too, that other conpetent evidence in the
record suggests that, when she sought enploynment at FAS, the
appellant was qualified to do the necessary lifting. Severa
nmont hs before she applied (i.e., during her certification
cl asses), she denonstrated her ability, with a partner, to lift
and carry adults on weighted stretchers. Several nonths after
she applied (i.e., during her tenure at AMR and, |ater, at

BVMES), she denonstrated her ability to performthe full range of
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an EMI"s duties, lifting included. This tenporal bracketing
constitutes fairly strong circunstantial evidence which, when
combi ned with the other evidence of record, suffices to raise a
reasonabl e inference that the appellant was qualified to fil
FAS' s vacant EMI position.?

In all events, the district court should not have
attached decretory significance to the specific weight that the
appellant mght (or m ght not) have been able to lift at the
time that she applied. As said, a court should give
consideration to what an enployer deens essential, but also
shoul d take care to ensure that such functions are essential in
fact. Here, the record reveals a genuine issue as to whether
FAS, at the time it rejected the appellant's enploynent
application, required all its EMIs to be able to |ift seventy
pounds. We explain briefly.

The record reflects that when the appellant submtted
to the preenploynent exam nation, FAS did not routinely screen
prospective enpl oyees to confirmtheir ability tolift. |ndeed,
Fallon admtted in his deposition that the lifting requirenent

was only in its nascent stage, and that the appellant probably

8This inference is not undercut by the appellant's failure
initially to pass the AMRIifting test. After all, AMR I nsisted
that its EMIs lift a greater weight —ninety pounds —than FAS
purportedly required, and the appellant net this higher standard
after a brief reginmen of weight training.
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woul d have been the first to be required to pass such a test.
This dovetails with Dr. Qazi's deposition testinmony to the
effect that he had tested the ability to |lift only on rare
occasions in connection with his work for FAS, and that he was
not aware of any firmlifting requirement at the tinme that he
exam ned the appellant. The evidence, then, does not support
the conclusion that, as a matter of law, lifting seventy pounds
constituted an essential function of the EMI position.

FAS presents a variation on this thene, asserting that
it required its EMIs to perform two-handed lifting, and that
having two hands is a sine qua non of the EMI position. To
buttress this assertion, FAS cites the |ist of essential job
functions that it was preparing in conjunction with MIlton
Hospital. The list, not yet in final form when the appell ant
applied, stated that the EMI position involved "[I]ifting with
two hands individually up to 70 pounds for a total height of 6
inches from knuckl e hei ght occasionally."” FAS told the MCAD
that the appellant's inability to performtwo-handed lifting was

"the sole reason” that it refused to hire her.

Al t hough the question is not free from doubt —after
all, it is certainly reasonable for an enployer to be concerned
about whet her a one- handed EMT coul d ful fill her

responsibilities in a field involving the health and safety of
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ot hers —FAS's "essential function" argunment does not entitle it

to sunmary judgnent on the record as it stands. If two hands
were essential, then it logically would follow that an
i ndi vidual with only one hand —Ii ke the appell ant —coul d never

satisfy that requirenment (and, therefore, could not qualify for
the position). But FAS's actions belie such a concl usion.
After all, FAS made a conditional offer of enploynent to the
appel lant, whom it knew to have only one hand, and requested
that she submt to a preenploynent exam nation. I n and of
itself, that request attests to FAS' s belief, at the rel evant
time, that a one-handed individual m ght be able to performthe
essential functions of the EMI position. |If two-handed lifting
could only be done by a two-handed person, then the
preenpl oyment exam nation would have been at best an enpty
exerci se, and at worst a cynical charade.

Ot her evidence al so underm nes the argunent that two-
handed lifting is an essential job function. For one thing, the
MDPH certified the appellant to work as an EMI despite the fact
t hat she had only one hand. For another thing, the "essenti al
job function" list was nerely a work in progress at the critical
time. Third, Fallon testified that the |ist had been drafted on
the basis of observations made by a nenber of the MIlton

Hospital team concerning how EMIs picked up stretchers while
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wor ki ng at FAS. Thus, the list reported on a historical fact —
how EMI work traditionally has been performed — which, while
relevant, did not conclusively prove that two hands were
required to perform this task. Further, the appellant's
deposition testinmony and affi davit regardi ng her own experi ences
tend to prove that two hands are not essential for this purpose.
To cinch matters, when Fallon was asked whether two-handed
l[ifting necessarily meant lifting with two hands, he replied:
“"No, it does not."

We add a caveat. Qur rejection of FAS s position does
not nean that the "essential function" inquiry is never anenabl e
to summary judgnment. When an enpl oyer proves that it has gone
t hrough a deliberative process or has nustered evidence of
judgnments of public health officials, that evidence nmay under cut
any argument that the enployer based its decision on the
plaintiff's proficiency in a marginal function of the job. Cf.
Amego, 110 F.3d at 146-47 & n.11. But the |ine between an
essential function that seens at first blush to be self-evident
and a margi nal function is sometines blurred. That is the case
her e. Taking the full panoply of proof into account and
i ndul ging all reasonable inferences in the appellant's favor, a
rational factfinder could conclude that the appellant was

qualified for the EMI position at the tinme that she sought
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enpl oynent with FAS.° See, e.qg., Holiday v. City of Chattanooga,
206 F.3d 637, 644-45 (6th Cir. 2000) (reversing an entry of
sunmary judgnent in anal ogous circunstances).
C

FAS urges us to hold that the appell ant has not adduced
sufficient evidence to support an inference that it
di scrim nated against her on the basis of her disability.
| nasmuch as we may affirmthe entry of sunmmary judgnent on any
i ndependent ground nade manifest by the record, Houlton

Citizens' Coalition v. Town of Houlton, 175 F.3d 178, 184 (1st

Cir. 1999), we consider this exhortation.

FAS' s argunment brings into focus a fine line that
separates perm ssi bl e and i nper m ssi bl e deci si onmaki ng under t he
ADA. The ADA prohibits enploynent decisions based on
stereotypes about a disability, but it does not prohibit
deci si onmaki ng based on the actual attributes of a disability.

Pesterfield v. Tenn. Valley Auth., 941 F.2d 437, 443 (6th Cir.

1991); Anderson v. Univ. of Ws., 841 F.2d 737, 740 (7th Cir

1988) .1 Thus, an enployer may base a deci sion on an enpl oyee's

WWhet her FAS m ght reasonably have believed that the
appellant, if hired, would have posed a threat to patients or
coworkers is a different question. We return to that question
in due course. See infra Part 11(C)

10AI t hough both of these cases were decided under the
Rehabilitation Act of 1973, 29 U.S.C. §8 794(a), their holdings
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actual limtations, even if those |limtations result from a

disability. Mtthews v. Commpnweal th Edi son Co., 128 F. 3d 1194,

1196 (7th Cir. 1997). By the sane token, an enpl oyer nmay refuse
to hire a prospective enpl oyee because she is unable to do the
j ob, even though a handicap lies at the root of that inability.

Of course, an enployer cannot insulate itself from
liability under the ADA nerely by asserting its belief that a
prospective enployee's known disability will limt her ability
to performa particular job to such an extent as to disqualify
her fromenploynent. Even if the enployer's belief is honestly
hel d, on particular facts a jury still mght conclude that it
rested on an unfounded stereotype (and, therefore, constituted

di scrim nation). See Zapata-Matos v. Reckitt & Colman, |nc.

277 F.3d 40, 45-46 (1st Cir. 2002). To avoid liability in this
sort of situation, the evidence nust show that the enployer
understood the nature, extent, and inplications of the
prospective enployee's particular inpairnment, and that the

enpl oynment decision reflected that understandi ng. See Holiday,

206 F.3d at 643. Only by insisting on that |evel of proof can
courts effectuate one of the primary goals of the ADA: "to

prohi bit enployers from naking adverse enploynment decisions

are fully transferable to cases arising under the ADA. See
Phelps v. Optima Health, Inc., 251 F.3d 21, 23 n.2 (1st Cir
2001).
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based on stereotypes and generalizations associated with the
individual's disability rather than on the individual's actual

characteristics." EEOCv. Prevo's Famly Market, Inc., 135 F. 3d

1089, 1097 (6th Cir. 1998).

The trick, then, is to distinguish between unfounded
stereotypes, on the one hand, and frank assessments of the
actual consequences of a disability, on the other hand. That
inquiry is fact-dependent. For exanple, in a situation in which
an enployer fails to hire an applicant and attributes that
failure to the limtations inposed by the applicant's known
di sability, the enployer nust showthat it made due inquiry into
the applicant's inpairment, sufficient toinformitself of those
l[imtations, and that the results of that individualized inquiry
furni shed a reasonabl e foundati on for the enployer's belief that

the applicant was unqualified. See Holiday, 206 F.3d at 643.

If the enployer's assunptions about an applicant's disability
are unreasonabl e, or are not based upon a good-faith assessnment
of that individual's capabilities and ultimtely prove to be
groundl ess, its refusal to hire will engender liability under

the ADA. See Smith v. Chrysler Corp., 155 F.3d 799, 807-08 (6th

Cir. 1998).
Here, FAS clainms that the evidence shows concl usively

that it reached its decision not to hire the appellant on the
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basis of her real capabilities (or lack thereof), not on an
illegal stereotype. The critical question, then, is whether the
adverse enploynent action —the refusal to hire —resulted from
an informed and considered decision, based on appropriate
criteri a. Because this case was decided on sunmary judgment,
that question nutates into a question of whether the record
reveal s a genuine issue of material fact as to why FAS rejected
the appellant's application for the EMI position.

To answer that question, we reassenble the famliar

framework first erected in McDonnell Douglas Corp. v. G een, 411

U S. 792, 802-05 (1973). See Higgins v. New Balance Athletic

Shoe, Inc., 194 F.3d 252, 264 (1st Cir. 1999) (approving use of

McDonnell Douglas framework in connection with ADA clains of

disability discrimnation). Under that framework, the plaintiff
first must establish a prima facie case by "prov[ing] by a
[ preponderance] of +the evidence that she applied for an
avai |l abl e position for which she was qualified, but was rejected
under circunstances which give rise to an inference of unl awf ul

di scrim nation." Tex. Dep't of Cnty. Affairs v. Burdine, 450

U S. 248, 253 (1981). This showing is easily nmade and, once
achi eved, triggers a presunption of discrimnm nation. At t hat
point, the burden shifts to the defendant to articulate a

| egiti mate, nondi scrimnatory reason for the adverse enpl oynent
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acti on. St. Mary's Honor Ctr. v. Hicks, 509 U S. 502, 506-07

(1993). This is a burden of production, not a burden of
per suasi on, and satisfying it "serves sinultaneously to neet the
plaintiff's prima facie case by presenting a legitimte reason

for the action and to frame the factual issue with sufficient

clarity so that the plaintiff wll have a full and fair
opportunity to denonstrate pretext." Burdine, 450 U S. at 255-
56.

Once the enpl oyer has produced such an expl anati on and
the plaintiff has questioned it (as, say, pretextual or
irrelevant), the initial presunption evaporates. Mesni ck v.

Gen. Elec. Co., 950 F.2d 816, 823 (1st Cir. 1991). The trier of

fact then focuses on the main event: deci di ng whet her the
evi dence adduced is sufficient to sustain a finding of

discrimnatory intent on the part of the defendant. See Reeves

v. Sanderson Plunbing Prods., Inc., 530 U.S. 133, 142-43 (2000).

The ultimte question is not the veracity of the defendant's

expl anati on — proof of falsity, in and of itself, does not

conpel a finding of discrimnatory intent, see St. Mary's

Honor's Ctr., 509 U S. at 511 — but, rather, whether the

plaintiff's evidence suffices to denonstrate the defendant's
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ani nus. 11 Zapata- Matos, 277 F.3d at 45; accord Abram an v.

President & Fellows of Harvard Coll., 731 N E. 2d 1075, 1085

(Mass. 2000) (establishing sanme principle under counterpart
Massachusetts statute).

In the case at hand, the appellant presented evi dence
that she is di sabl ed; that she applied and was qualified for the
EMI position; that she was rejected despite her qualifications;
and that FAS thereafter continued to hire EMIs. This was enough

to satisfy the prima facie case requirenent. See (Gadson V.

Concord Hosp., 966 F.2d 32, 34 (1st Cir. 1992) (per curiam.
FAS responded by providing an explanation for its refusal to
hire — the appellant's |imted capabilities — that was
sufficient on its face to dispel the presunption created by the

prima facie case. See Burdine, 450 U.S. at 254-55.

Wth the presunption of discrimnation gone, we
scrutinize the facts, indulging all reasonabl e inferences in the
appellant's favor, and ask whether the evidence concl usively
denonstrates that FAS acted on the basis of an objectively

reasonabl e assessnment of the appellant's capabilities and not on

IWe do not nean to suggest, however, that a factfinder may
not infer discrimnatory intent fromthe defendant's proffer of
a pretextual explanation. The opposite is true. Reeves, 530
U S. at 147.
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the basis of an unfounded stereotype about the nature of her
i mpai rment. We do not think that it does.

In the first place, FAS continually asserted its
position that a one-handed woman could not be an EMI wi t hout
hurting herself or others, yet never fully tested the
appellant's lifting capabilities. FAS persisted in this course
of conduct even after the appellant alerted Ham Iton to the fact
that the strength test recommended by Dr. Qazi had not been
perfornmed and conplained that Dr. Wnters had never exam ned
her. Gven this state of affairs, a reasonable factfinder could
concl ude that such an exani nation was vital to an understanding
of how (and to what extent) the appellant mght be able to
bal ance stretchers, carry patients down stairs, and otherw se
performthe requisite duties of an EMI. By the same token, a
factfinder could conclude that, absent such testing, FAS based
its decision on a stereotype about one-handed persons.

In the second place, the record shows that the
appellant ultimtely succeeded in performng all the duties of
an EMI with two ot her enployers (and, thus, overcanme obstacles
t hat FAS had thought insurnountable). This evidence, coupled
with the appellant's successful conpletion of the "practical”
portion of the EMI certification exam nation, could support an

i nference that she was able to performthose duties at the tine
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FAS rej ected her application. See, e.qg., Holiday, 206 F.3d at

644-45; Glday v. Mecosta County, 124 F.3d 760, 766 (6th Cir.

1997). Thus, a reasonable factfinder could conclude that FAS s
negative assunptions not only were based on an unfounded
stereotype about the appellant's inpairnment but also were
i naccur ate.

In an effort to blunt the force of these facts, FAS
argues that it was entitled to rely on the advice it received
fromDr. Wnters. It notes that the ADA specifically permts a
prospective enployer to comm ssion a preenploynent physica
exam nation once a conditional offer of enploynent has been
made, see 42 U.S.C. 8§ 12112(d)(3), and asseverates that its
good-faith reliance on the results of such an exam nation should
put to rest any legitimte question about its intentions.

The case | aw does not support so mechanistic a view.
To be sure, obtaining a physician's detail ed assessnment and t hen
acting in accordance with it can be persuasive evidence that an
enpl oyer has based its decision on an individualized inquiry

into the applicant's capabilities. See, e.qg., Pesterfield, 941

F.2d at 443-44; Bento v. |.T.0 Corp., 599 F. Supp. 731, 744-45

(D.R 1. 1984). But a physician's endorsenment does not provide
conplete insulation. An enployer cannot evade its obligations

under the ADA by contracting out personnel functions to third
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parties —and this prohibition extends to an enpl oyer's attenpt
to use a preenploynent exam nation as conclusive proof of an
applicant's physical capabilities. Hol i day, 206 F.3d at 645;
cf. 42 u.sS. C 8 12112(d) (1) (prohibiting di sability
discrimnation in preenploynment physical exani nations); 29
C.F.R 8§ 1630.14(d)(2) (sane).

The short of it is that a medical opinion is often
cogent evidence of nondiscrimnatory intent —in sonme instances,
it may even be enough to justify summary judgnent, see, e.q.
Crocker v. Runyon, 207 F.3d 314, 319 (6th Cir. 2000) —but the
nmer e obt ai ni ng of such an opi ni on does not automatically absol ve
the enployer from liability under the ADA. Cf. Bragdon, 524
U S at 650 (enphasizing that "courts should assess the
objective reasonableness of the views of health care
pr of essi onal s wi t hout deferring to their individual judgnents").
Thus, an enployer cannot slavishly defer to a physician's

opinion wthout first pausing to assess the objective

reasonabl eness of the physician's conclusions. See Holiday, 206
F.3d at 645 (explaining that "[c]ourts need not defer to an
i ndi vidual doctor's opinion that is neither based on the
i ndividualized inquiry mandated by the ADA nor supported by

obj ective scientific and nedi cal evidence").
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Hol i day has especi al pertinence to the present appeal.
In that case, an HI V-positive individual applied for a position
as a police officer, and subsequently passed both the witten
and physical tests necessary to join the force. 1d. at 640.
Then, in the course of a preenpl oynent exam nation, conducted by
a physician specializing in occupational health matters, he
revealed his HV status. The physician eschewed any
i ndi vidualized testing of the effect of that inpairnment but told
t he enpl oyer that Holiday, due to his H V-positive status, would
be unable to withstand the rigors of police work. 1d. at 641.
After the enpl oyer rejected Holiday's bid for enpl oyment, he was
hired as a police officer by a different agency. |d. at 644.

The district court granted summary judgnent for the
enpl oyer, but the court of appeals reversed. It held that the
enpl oyer did not have an unconditional right to rely on the
physi ci an's "unsubstantiated and cursory nmedical opinion" to
settle the question of Holiday's actual qualifications. |[d. at
645. The court regarded the absence of any scientific support
for the doctor's opinion as inmplicating the reasonabl eness of
the enployer's reliance onit. 1d. at 647. The court concl uded
that "Holiday was entitled to be eval uated based on his actual

abilities and the rel evant nedi cal evi dence, and to be protected
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from di scrim nation f ounded on fear, i gnor ance or
m sconceptions.” |d. at 648.

The parallels between Holiday and the case at bar are
easily drawn. In both instances, the applicant had taken
courses and passed tests adunbrating a general fitness for the
position sought. In both, the enployer reached its assessnent
of the applicant's capabilities on the basis of a preenpl oyment
exam nation. In both, the physician neglected fully to exam ne
t he applicant or to conduct an individualized exam nati on of the
effects of a known disability —and the enployer knew as nuch.
In both, the physician offered his opinion wthout citing
obj ective evidence to show how the disability would affect the
particul ar applicant's fitness to perform work. And in both,
t he applicant obtained a simlar position a short tinme |ater and
served «creditably in it, thus casting doubt on the
reasonabl eness of the physician's assessnent.

We find the reasoni ng of the Holiday court persuasive,
especially given the striking simlarities between that case and
this. We conclude that the appellant adduced sufficient
evi dence from which a reasonabl e factfinder could conclude that
FAS refused to hire her as an EMI wi t hout any objective nedical
evi dence that she was physically incapable of performng the

essential functions of the position, acting instead on the basis
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of its (and its l|lead physician's) stereotyping of one-handed
persons. We rest this conclusion, in part, on the view that a
reasonabl e factfi nder could determ ne that Dr. Wnters's opinion
was unsupported. After all, Dr. Wnters made no inquiry into
the appellant's actual ability to lift (and, indeed, prevented
Dr. Qazi from perform ng such an eval uation). Mor eover, in
light of the fact that the appell ant soon found enpl oynent as an
EMI el sewhere and performed all the duties of the position
wi t hout incident, a reasonable factfinder could infer that Dr.
Wnters's opinion was based on an unfounded assunption. We
therefore hold that the Wnters opinion does not provide
sufficient certainty to warrant sunmmary judgnent in favor of
FAS. 12

For these reasons, we deemthe record inconclusive on

this prong of the ADA inquiry. A trial nust be held to decide

whet her FAS acted on an illegal stereotype as opposed to an
adequat e assessnment of the appellant's capabilities. As part
and parcel of this decision, the factfinder will need to assess,

2This conclusion is bolstered to some degree by other
evidence in the record fromwhich a reasonabl e factfinder m ght
find that FAS' s proffered rationale was pretextual. Fal | on
asked questions during the enploynent interview about the nature
of the appellant's disability that may well have offended the
statutory prohibition. See 42 U.S.C. § 12112(d)(2). FAS s use
of an enpl oynent application that asked for an enumeration of
physi cal defects and a workers' conpensation history, see supra
note 1, is equally troubling.
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inter alia, the factual foundation of Dr. Wnters's opinion, and
whet her or not FAS acted in an objectively reasonable way in
relying on that opinion. VWhile an enployer need not be
unfailingly correct in its assunptions, its subjective beliefs
about an applicant's linmtations nmust have a sufficient factual
foundation to make them objectively reasonable. See Cook .

State of R 1., Dep't of Mental Health, Retardation, & Hosps., 10

F.3d 17, 26-27 (1st Cir. 1993).
I11. CONCLUSI ON

We need go no further. Because genuine issues of
mat erial fact persist on at least three salient questions —
whet her the appellant's inpairnment was disabling, whether she
was qualified for the position at the time that she applied, and
whet her FAS di scrim nated agai nst her on the basis of an ill egal
stereotype —the district court erred when it granted FAS s
nmotion for summary judgnent. We therefore vacate the judgnent
and remand for further proceedi ngs consistent with this opinion.
In so doing, we intimate no view as to how these questions
should be answered or as to the ultinmate outcome of the

underlying litigation.

Vacated and renmnded. Costs shall be taxed in favor of the

appel | ant .
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